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October 2, 2001
3:30 p.m.
Kiva Auditorium

NOTES:

AGENDA TOPICS

TYPE OF ITEM/
PRESENTER(S)

1.

Approval of Agenda

ACTION

2.

Resolution Regarding Richard Berthold

ACTION

3.

Adjournment

ACTION
John Geissman

1.
2.

All facutty are Invited to attend Facutty Senate meetings.
Full agenda packets will be sent only to those on the Senate distribution I/st

FOR MORE INFORMATION CONTACT THE OFFICE OF THE SECRETARY, 277-4664
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FACULTY SENATE

SUMMARIZED MEETING MINUTES.
The University of New Mexico
October 2, 2001
The special Faculty Senate meeting of October 2, 2001 , was called to order at 3:40 p.m . in the Kiva.
Senate President John Geissman presided.
Senators present: William Bramble (Educational Leadership & Organizational Learning) , Sherri Burr
(Law), Beverly Burris (Sociology) , Richard Cripps (Biology), Peter Dorato (Electrical & Computer
Engineering), Nader Ebrahimi (Mechanical Engineering), Lee Francis (Native American Studies), John
Geissman (Earth & Planetary Sciences), Jeffrey Griffith (Biochemistry & Molecular Biology), Gireesh
Gupchup (Pharmacy), Kathleen Keating (General Library), Barry Kues (Earth & Planetary Sciences),
Robert Leonard (Anthropology), Byron Lindsey (Foreign Languages & Literatures), Harry Llull (General
Library), Terry Loring (Mathematics & Statistics), Scott Ness (Molecular Genetics & Microbiology), Eric
Nuttall (Chemical & Nuclear Engineering), Leslie Oakes (Anderson Schools of Management), Peter
Pabisch (Foreign Languages & Literatures), Janet Patterson (Speech & Hearing Science), Mario Rivera
(Public Administration), John Roberts (Sociology), Bazan Romero (American Studies), John Schatzberg
(Anderson Schools of Management), Donald Zancanella (Language Literature & Sociocultural)
Senators absent and/or excused: Dorothy Baca (Theatre & Dance), Geoffrey Batchen (Art & Art
History), Steven Block (Music) , Barbara Bolinger (Pathology) , Lisa Broidy (Sociology), Connie Casebolt
(Gallup), Koon Meng Chua (Civil Engineering), Teresa Cordova (Architecture & Planning) , Julie DePree
(Valencia), Bruce Fredericks (Gallup), David Gonzales (Internal Medicine), Lourdes Irizarry (Internal
Medicine), Loren Ketai (Radiology), Katrina Magee (Dental Hygiene), Kate Massengale (Los Alamos),
Andrew Mehalic (Radiology), Susan Rivera (Spanish & Portuguese), Sherry Rogers (Cell Biology &
Physiology), John Scariano (Pathology), Robert Schenck (Orthopaedics & Rehabilitation) , Marvin Seale
(Gallup), Virginia Shipman (Individual Family & Community Education), Harriet Smith (Obstetrics &
Gynecology), Craig Timm (Internal Medicine), Pauline Turner (Individual Family & Community
Education), Leslie Umphrey (Music), Dora Wang (Psychiatry), Sandy Whisler (Pediatrics), Meggan
Zsemlye (Obstetrics & Gynecology)
Guests present: Sandra Schwanberg (Nursing), Ed Desantis (University Honors Program/University
College), Barbara Rosen (General Library), Matt Borrego (Pharmacy), David Newbert (Bookstore) ,
Amanda Cobb (American Studies), Osbjorn Pearson (Anthropology) , Phyllis Wilcox (Linguistics), Richard
Van Dongen (Education), Carolyn Gonzales (Public Affairs), Viola Florez (Education), Jim Ellison
(Mathematics & Statistics), Brian Cosbey (Graduate Student), Alok Bohara (Economics), Richard
Robbins (History), David Farber (History), Susan Deese-Roberts (CASTL), Nina Stephenson (General
Library), William Bullars (Anderson Schools of Management), Richard Kemp (Chemistry), Chuck
Fleddermann (Electrical & Computer Engineering), Peter White (English), Breda Bova (Educational
Leadership & Organizational Leaming), Susanna Gilbert (College of Education), Hugh Witemeyer
(English), Beulah Woodfin (Professor Emerita), Deborah McFarlane (Political Science), Joyce Szabo (Art
& Art History), David Stuart (Academic Affairs), Nancy Uscher (Academic Affairs), Jan Gamradt (College
of Education), Jon Eldredge (Health Sciences Library), Helen Muller (Anderson Schools of
Management), Pat Burtner (Orthopaedics)

1

1.

2.

APPROVAL OF AGENDA
A motion to approve the agenda with the addition of two informational points was
approved unanimously by the Faculty Senate.

nded and

RESOLUTION REGARDING RICHARD BERTHOLD
President Geissman presented two news items that shed light on the cuff n situ tion 17
rding
Professor Berthold. He read a press release given earlier in the d
follows: 'The Univ
ty o
New Mexico and UNM history professor Richard Berthold have jointly 17
that h will not
on
the UNM campus for the remainder of the week while matters relating to his personal f
investigated," UNM Provost Brian L. Foster announced today. "This is ing don
a
precautionary measure because of our concern of Professor Berthold's f ty," id Fo
authorized the action on behalf of the University. "Arrangements have
nm
for
rthofd'
classes to meet as regularly scheduled. During this week we will monitor thi
·ng "tu ,on nd
UNM police will continue to investigate matters that have come to our att ntion," 1d U M Polle
Chief Kathy Guimond.
President John Geissman began the meeting by saying that th S n t 0
decided to have the special meeting to discuss Professor Richard
rthold'
September 11, 2001. They hoped the meeting would result in
f ormul ion o
Senate response, and the expediency with which the m ting wa sch uled
October 9, 2001 , Regents' meeting where President Geissm n would pr
nt
th
special meeting. The Operations Committee has given a lot of thou ht to d
President Geissman added that the discussion should be restricted to
Professor Berthold and the reaction to the University community to
if because of these remarks, and these remarks only, whether h should
University of New Mexico. The hope of the Operations Committ is to
administration and the Board of Regents with guidance on an i ue of gr t Im
and the greater UNM community. If a resolution is taken to admini ration nd th
Regents and action by them is contrary to what has been id in th Faculty S nate 17
another meeting will be held to formulate an appropriate respon . Pr "den --oi·,:,.,,,,.,,,.
expressed a personal opinion. He hopes that everyone can expr
their opinion
freely during the meeting, and when the meeting is concluded everyone i
i 1ed h
om
and reason have prevailed and everyone can get on with their quality efforts as the faculty of
University of New Mexico.
The second item of information for all attendees was a memorandum sent 30 minut poor to
meeting from Brian Foster to Faculty Senate President Geissman, Lynn Beene, chair o the
Academic Freedom & Tenure Committee; and to Steven Block, chair of the Faculty Ethics &
Advisory Committee. That memorandum is an official University position on proceeding tha ·11
take place. Copies were distributed to attendees. Note at the bottom of the memorandum tha this
memorandum is to be shared with the Faculty Senate and all faculty that attended them
·ng.
President Geissman then asked for open discussion. Senator Sherri Burr (Law)
ed what the
goal of the meeting is and, what is expected as a result of the meeting. President Geictc:n~n
reminded everyone that those wishing to speak please identify themselves. Those not on the
Faculty Senate can be recognized by a member of the Faculty Senate. He stated that t
hope o
the special meeting is to formulate a response.
A motion was made and seconded to inspect a copy of the draft resolution~
red by
Operations Committee. The motion passed unanimously by voice vote of the Faculty
President Geissman distributed the draft resolution and read it aloud to atton.-.c. It 17
follows: "The terrorist acts that took place in the United States on 11 September 2001 were
massive crimes against humanity that have affected us all. The Faculty Senate of the Unrve
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of New Me~ico recognizes that all opinions made by citizens of the United States are protected
under the First Amendment. Because we uphold all citizens' rights to free speech and our
colleagues' rights to academic freedom, we, the members of the Faculty Senate, are opposed to
terminating the employment of Professor Berthold's as a result of comments made at the
University on the tragic day of September 11 , 2001. "
Senator Leslie Oakes (Anderson Schools of Management) asked if it was her understanding that
the special meeting is to discuss just the comments that were made on that day. President
Geissman said that after extensive discussion of the Operations Committee, it was felt that the
focus should be only on the comments of that day and reactions to those comments. Senator
Oakes then asked if disciplinary proceedings \\IOUld also focus on just the comments of that day or
\\'Ould it be a review of Professor Berthold's longer history as a professor. President Geissman
said he did not know the answer to that question. Senator Oakes said that she agrees that he has
a right to make those comments, however she is very angry that she is put in a position of
defending him when he has not extended those same kinds of considerations to students in his
classroom, or to faculty members or individual staff members around campus, to whom he often
comments in situations in which they have no ability to address.
Senator Jeffrey Griffith (Biochemistry & Molecular Biology) felt that this is less of an issue of free
speech and academic freedom as it is of professional conduct and professionalism and he agrees
with the comments made by Senator Oakes. He \\IOUld prefer to not have the draft resolution
approved but 'NOuld rather the Faculty Senate censure in the strongest possible terms the
comments made by Professor Berthold. His comments area reflection on the faculty, the
community, and the University and they are not a message he wants to send throughout the state.
Senator Harry Uull (General Library) said after reading many messages that the current situation is
much less about Professor Berthold and much more about the fact that a regent has called for his
dismissal without any process from the faculty. He thinks the resolution is important.
Gail Houston (English) asked if the senate is voting on the draft resolution or does the faculty at
large have an opportunity to vote on it if it comes to a vote. President Geissman said that there is
a quorum of the Faculty Senate and because it is a special meeting of the Faculty Senate, the
Faculty Senate will be voting on the resolution. He added that all members of the faculty present
have the opportunity to voice their concerns.
Professor Emerita Beulah Woodfin said she feels that any statement in peace time short of yelling
"fire" in a crowded theater is protected by the First Amendment. There are those who disagree
with that, and in such a disagreement there are venues that will determine whether or not such
speech is protected. We have in our Faculty Handbook procedures for resolving disputes of this
kind. Therefore, she believes at this point it is a due process question. It was her understanding
that the administration has decided that there is a problem with Professor Berthold's statement and
that this may be referred to the Faculty Ethics Committee and the Faculty Ethics Committee will be
the first venue for this determination. She assumes if Professor Berthold does not agree with the
outcome of that determination and feels that his right to academic freedom and his First
Amendment rights has been violated, he can then take this to the Academic Freedom & Tenure
Committee. At this point, she feels it is a due process question and the faculty of the University
through the Faculty Senate needs to defend the process of the Faculty Handbook and support due
process for Professor Berthold. President Geissman made a point of clarification based on the
memorandum from Provost Foster, that the procedure will begin at the level of the History
Department and then, potentially, go to the Faculty Ethics Committee.
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Senator Terry Loring (Mathematics & Statistics) agreed that the issue is about due process and
that everyone should note the high emotional state that everyone is still feeling . He thinks that
Professor Berthold deserves a fair hearing in the appropriate venue and that it might be wise if the
entire process is slowed down so that heads can cool and everyone can make a better
determination. He does not wish to come out via the draft resolution and say that he is opposed to
the termination. He would be willing to say that he is opposed to the regents taking the process of
termination in their own hands. He would be opposed to termination without due process, but if
due process determines that termination for this statement and other statements is appropriate,
then he would not oppose it. He does, however, oppose a brash action over one statement in such
an emotional time.
Professor Emeritus Don Morrison said he has never meet Professor Berthold. He has read his
column in the Daily Lobo almost every week, as he presumes the Board of Regents, the President
and everyone else concerned. He said that anyone else who has read those articles cannot be
surprised at his manner of speaking. If his behavior is unacceptable it should have been
recognized at least 1O or 20 years ago.
Hector Torres (English) said he know very little about the context of the utterances made and does
not know what the dynamics of the situation were, and requested more information on the
circumstances. He also said he would urge everyone to accept Professor Berthold's apology.
Additionally, he would like everyone to have faith in the students that they understand the context
of the utterance, the situation, and the long history of Professor Berthold.
President Geissman introduced Professor Jane Slaughter from the history department. She did
not wish to make a comment.
Senator Robert Leonard (Anthropology) said he encouraged President Geissman to hold the
special meeting because of what was being said on television and published in the newspapers. It
was not clear that due process was going to be followed. He feels that it is important for the
Faculty Senate to provide a statement regarding what is an issue of academic freedom and
freedom of speech. He thinks that everyone agrees that due process does not consist of the
regents firing Professor Berthold at their next meeting.
Avi Shama (Anderson Schools of Management) made two points. As for the resolution, he does
not think that it is the role of the Faculty Senate to oppose or to support the regents in whatever
decisions they make. There is a due process that has to follow its course. As for the specific
comments of Professor Berthold, all university professors teach and say a lot of things. Many of
the faculty have said a lot of stupid things in their classrooms, yet there were no special senate
meetings because they said something stupid, there was no ninety percent criticisms in the radio
and newspapers of UNM, of the presidency, of all the professors at UNM, so this clearly something
different. Whatever Berthold said that day was no joke. It was seriously defective behavior. He
questioned the role of the Faculty Senate. Since there is a due process and a behavior that might
be addressed by due process, the question is whether his behavior says something outside of that.
He thinks it did. He thinks the Faculty Senate has a moral responsibility to not say what we should
not do and what we should reject but communicate as a body to Professor Berthold. He does not
want the Faculty Senate to fire him because they cannot, and he does not want to say to anybody
that he should be fired because that is not the responsibility of the Faculty Senate, but he feels the
Faculty Senate has the moral responsibility to tell him that his behavior is wrong and that he has
hurt all of the faculty for many years and that it is time for him to rE:flect _on his_beha_v ior, _reach _the
right conclusion, be a man, and let the faculty move ahead to repair their relat1onsh1ps with their
students, the community, and donors. He sees the rot~ of the _Facu_lty Senate as moral leaders of
the University. He feels that the issue is beyond what 1s contained m the Faculty Handbook.
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Jonathan Porter (History) said he thinks the group needs to differentiate between the remarks and
the person who made them. The repugnance of Professor Berthold's remarks makes it difficult to
defend him. He does not see the faculty as defending Berthold. He thinks everyone shares the
outrageousness of his remarks and feels it needs to be looked at differently. He thinks that this is
an occasion to rise to the situation and address academic freedom. He asked where we decide
that diversity ends and extraordinary statements go beyond diversity. There is always the chance
that some member of the faculty or some student is going to say something that is as repugnant as
this or more so, if that is possible. This then puts everyone on the spot to think about
consequences, about penalizing or punishing the person or group who may create such a situation.

Hugh Witemeyer (English and AAUP) read from MUP Policy Documents & Reports the following:
The 1940 Statement of Principles asserts the right of faculty members to speak
or write as citizens, free from institutional censorship or discipline. At the same
time it calls attention to the special obligations of faculty members arising from
their position in the community: to be accurate, to exercise appropriate restraint,
to show respect for the opinions of others, and to make every effort to indicate
that they are not speaking for the institution. An interpretation of the 1940
Statement, agreed to at a conference of the Association of American Colleges
and the AAUP held on November 8, 1940, states that an administration may file
charges in accordance with procedures outlined in the Statement if it feels that a
faculty member has failed to observe the above admonitions and believes that
the professor's extramural utterances raise gave doubts concerning the
professor's fitness for continuing service.
In cases involving such charges, it is essential that the hearing should e
conducted by an appropriate-preferably elected-faculty committee, as provided
in Section 4 of the 1958 Statement on Procedural Standards in Faculty Dismissal
Proceedings. The controlling principle is that a faculty member's expression of
opinion as a citizen cannot constitute grounds for dismissal unless it clearly
demonstrates the faculty member's unfitness to serve. Extramural utterances
rarely bear upon the faculty member's fitness for continuing service. Moreover,
a final decision should take into account the faculty member's entire record as a
teacher and scholar. In the absence of weighty evidence of unfitness, the
administration should not prefer charges; and if it is not clearly proved in the
hearing that the faculty member is unfit to continue, the faculty committee
should make a finding in favor of the faculty member concerned.
Committee A asserts that it will view with particular gravity an administrative or
board reversal of a favorable faculty committee hearing judgment in a case
involving extramural utterances. In the words of the 1940 Statement of
Principles, 'the administration should remember that teachers are citizens and
should be accorded the freedom of citizens.' In a democratic society freedom of
speech is an indispensable right of the citizen. Committee A will vigorously
uphold that right.
Professor Witemeyer added that there are other things like suspension and reprimand that can
happen and that dismissal is based on a faculty member's ability to function. There are terms
under responsibilities that can be considered for dismissal.

5

Susan D~se-Roberts (<?AS:L) encouraged voting against the resolution
u It y th
Senate will oppose termination of employment. In light of what Professor W it m y r r d,
thinks that the vote should take place after due process.
Senator Richard Cripps (Biology) thinks that the resolution should have mor in It, nd ___,_,., lly
mentioned that it should contain a statement about abhorring the comm nt , support for n h o
fr~ speech, support of due process to defend the rights of faculty, and a at
nt condemning
legislators for their threats against the University.
Senator Beverly Burris (Sociology) summarized why the Operations Committ
wording of the resolution and noted that mention of due process could
d n rou
would then possibly involve Professor Berthold's entire car r rath th n ju ri,...,.....,, ... ..i.,,,,
September 11. Her personal feeling is that the faculty needs to affirm
mic fr

It

Senator Loring thinks the faculty would get more from the resolution 1f th r i
about termination without due process, that there should besom thing bout r
one time utterance is not grounds for termination .
David Farber (History) said he lacked information. Was a singl utt
others that day? He said it might be prudent to get more inform tion
He added that it appears that the draft resolution indicates th
ulty
n t
and does not necessarily affirm due process. A decision could be m d I t r
affirmation of due process is appropriate.
Sandra Schwanberg (Nursing) wanted to amend the draft r
from AAUP material.

ution nd ri

A motion to amend the draft resolution was made and seconded. Aft r furth r d1 u
motion was made and seconded for an additional amendment to th draft r solution
amendment to the draft resolution carried by a vote of 20 for nd six oppo ng Th
amendment to the draft resolution carried by a vote of 20 for, on
ng, nd four
floor. T
Further discussion resulted in a motion and second to vote on the resolution on
result was 17 for the resolution, two opposed, and six abstaining. The resolution as
oved
reads:
The terrorist acts that took place in the United States on 11 Sept m r 2001
v.,ere massive crimes against humanity that have affected us II. The F
lty
Senate of the University of New Mexico deplores and does not condone t
. We
alleged statements made by Professor Berthold in respon to this
uphold all citizen's rights to free speech and our colleagues' rights to
emic
freedom. The Faculty Senate affirms its confidence in
ablish internal
procedures for the determination of any faculty misconduct. The Faculty
calls for due process and maximum fairness in any pending or emerging matt
of this kind.
The resolution will be sent to the President, the Provost, and the Regents. I will also be pos eel on
the University Secretary's v.,eb site.
Senator Loring said that he would like more discussion at some later time ri
freedom of speech and responsibility.

rd1ng t

0
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3.

ADJOURNMENT
A motion to adjourn was made and seconded. The meeting was adjourned at 4 :45 p.m .

Res~

C y~

y submitted by:

Donna Hoff~

Vivian Valencia
University Secretary

Administrative Assistant Ill
Office of the Secretary
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.Free Speech in Wartime

N A LETTER on this page today, Frederick
J. Ryan Jr., president of the company that
owns WJLA-TV, protests that the station
was not engaged iri censorship when it decided
to "suspend" airing of Bill Maher's show, "Politically Incorrect." Legally speaking, he is correct The station acted in response to com.ments Mr. Maher made about the Sept 11
attacks; he questioned whether flying a plane
into a building is really cowardly compared
with firing a cruise missile from thousands of
miles away. WJLA is certainly entitled to decide that its viewers should be insulated from
such talk. But this isn't a question of law. The
station had long carried the program, whose
very purpose is to be, as its name suggests,
brash and confrontational. The station's decision to keep the show off the air was a capitulation to pressure to toe a certain line.
That pressure is none too subtle and flows
·not merely from an outraged public. The station had actually begun airing the program
again, until White House spokesman Ari
Fleischer denounced Mr. Maher, saying that
Americans "need to watch what they say." This
remark was left out of the White House's official account of the news conference, the result
of what the White House termed "a transcri~
tion error." But its message has apparently
been heard loud and clear. The White House
has admirably embraced its role of speaking
out for religious or ethnic minorities who find

themselves embattled in the current climate.
It's too bad that some officials there don't seem
to understand that free political expression is
an equally vital American value.
Mr. Maher's remark is far from the only case
in which institutions have failed to protect dissenters from retn1>ution. The president of the
University of New Mexico, amid pressure from
state legislators, announced that he would
"vigorously pursue" disciplinary action against
a longtime professor who told students that
"anyone who can blow up the Pentagon gets
my vote"-a remark the professor called, by
way of apology, "the worst attempt at an incredi1>ly stupid joke." The New York Ttmes reports that a columnist for the Texas City Sun
was fired after writing that Mr. Bush, instead of
returning to Washington on the day of attacks,
was "flying around the country like a scared
child, seeking refuge in his mother's bed after
having a nightmare." The same happened to a
columnist in Oregon, who accused Mr. Bush of
having "skedaddled" in the wake of the attacks.
Yes, newspapers and universities and television stations have a right to be spineless. But
they will be judged in time by how robustly
they resist a climate of intolerance. It is not a
show of strength to come down hard on dissent, even in times of war. It is, rather, America's strength to encourage contrarian viewpoints and tolerate distasteful remarks,
especially when political discourse matters.

2 October 200 I

DRAFT Resolution,
v.1
The terrorist acts that took place in the United States
on 11 September 2001 were massive crimes against
humanity that have affected us all. The Faculty
Senate of the University of New Mexico recognizes
that all opinions made by citizens of the United States
are protected under the First Amendment. Because
we uphold all citizens' rights to free speech and our
colleagues' rights to academic freedom, we, the
members of the Faculty Senate, are opposed to
terminating the employment of Professor Berthold's
as a result of comments made at the University on the
tragic day of September 11, 2001.

